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LIQUOR, LOTTERY TICKETS, LUNG FEVER 
AND THE POLICE POWER. 





The Federal Supreme Court says the po- 
lice power is “a power, which generally 
speaking, belongs to the state,” using the 
words, “the state” as contradistinguished 
from our federal government, Adams Ex- 
press Co. v. Com. of Kentucky, 29 Sup. 
Ct. 633. But, however strongly that pow- 
er may exert itself, whether directly or in- 
directly, upon vested rights, it must “pale 
its ineffectual fires,’ when it attempts any 
direct interference with the septation of 
interstate commerce, 

We do not believe, there is any principle 
founded upon, or growing out of, the power 
conferred by the interstate commerce 
clause, that is more opposed to its intent 
than this. And, as we view the dissent of 
Chief Justice Fuller, concurred in by three 
other justices, in the Lottery Case, there 
is found a great argument for our view. 
See Champion v. Ames, 188 U. S. 321, 47 
L. Ed. 492. 

In the lottery case, the majority recog- 
nized, that it was necessary to hold that lot- 
tery tickets were articles of interstate com- 
merce before congress (outside of legisla- 
tion as to mailable matter) could consider 
their existence at all. But holding they 
were such, there was the larger question: 
Whether congress could absolutely prohibit 
their carriage. 

Then we find, that congress may do so by 
virtue of the existence of a police power, 
as connected with interstate commerce. 
Here the nature of the commerce—being of 
a character to undermine morals—present- 
ed an occasion for the exercise of a national 
police power, which could turn regulation 
into prohibition, 

To us the statement of the proposition 
seems to carry its own refutation. 

The minority of four thought, that regu- 
lation meant regulation, and, if there was a 





national police power as to any article of 
interstate commerce, there was such as to 
all, and in the final analysis congress could 
prohibit whatever it could regulate, and 
therefore could abolish interstate commerce. 

Thus there was to the minority a reduc- 
tio ad absurdum. 

The majority seemed so far to appreciate 
the force of this position, that it hesitated 
to deny that prohibition might extend 
to any specified article and referred to leg- 
islation as to diseased cattle as showing 
“that regulation may sometimes appropri- 
ately assume the form of prohibition.” But 
this illustration seemed to us to be admir- 
ably disposed of by the minority saying 
that such legislation merely meant to se- 
cure proper transportation of a recognized 
article of commerce. That sort of regula- 
tiom seems no larger exercise of police 
power than to prescribe against rotten ap- 
ples or overheated grain going into the 
bulk of a car load of things and deteriorat- 
ing the mass. 

But this fetich of regulation of inter- 
state commerce—a thing which seems so 
capable of absorbing state power—has 
hardly had so unequivocal a tribute to its 
supereminent glory as in the case first men- 
tioned by us in this article. 

There is a statute of Kentucky which is 
leveled against “any person who shall sell 
lend, give, procure for or furnish spirituous 
etc., liquors to any person who is an in- 
ebriate, or in the habit of becoming intoxi- 
cated.” The Adams Express Company was 
prosecuted for its violation. The agreed 
facts show it was engaged in the ex- 
press business; that licensed liquor dealers 
in Indiana shipped through it liquor to one 
Thorpe, known by the company’s agent at 
the place of delivery to be in the habit of 
becoming intoxicated. The conviction sus- 
tained by the state court was set aside, be- 
cause the law directly regulated interstate 
commerce. There is no doubt in the world, 
that the Kentucky statute is generally con- 
stitutional, nor is there any doubt that its 


policy of keeping liquor away from an in-* — 


ebriate is a policy as much to be respected ~ 
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as any policy in reference to the sale of lot- 
tery tickets or the exclusion of cattle afflict- 
ed with lung fever. 

No more vivid, burning language in re- 
spect to the evils of the liquor traffic may 
be looked for anywhere, than in some of 
the utterances of the supreme court—lan- 
guage far stronger than that used as justi- 
fying absolute prohibition of interstate traf- 
fic in lottery tickets—and yet we find con- 
gress hesitating or pretending to hesitate 
about giving prohibition states prohibitory 
legislation as to shipment of liquor into a 
prohibition state, saying such is not within 
congressional power. 


Either congress has the right to do this 
or the lottery case was erroneously decid- 
ed. 

To hold a statute constitutional, which 
keeps shipments of liquor out of a prohibi- 
tion state, would be far more justifiable than 
was the holding in the lottery case, for it 
could rest on as good a ground of morals 
and in addition would be aiding a particu- 
lar state policy. 


We say as good a ground of morals, be- 
cause this is so independently of any divid- 
ed view as to the morality of liquor selling, 
because all right thinking men _ believe 
it undermines morality to be aiding in the 
persistent evasion of law. 

Whatever we may think of the open 
saloon, no respectable citizen will raise his 
voice in defense of “the blind tiger” or 
any other sneaking device to cheat the law. 
Indeed the most usual defense of the licens- 
ed saloon is, that the general effect is not 
nearly so baneful as abortive prohibition, 
‘teaching a general disregard of all law. 

The Federal Supreme Court, however, 
will not allow states to protect wives and 
children against inebriates, and under the 
cloak of the interstate commerce clause any 
outsider may send his agents into a state 
to violate its criminal laws—provided 
such an agent has a particular characteris- 
tic—he or it must be a traveler from one 
state to another, either actually or con- 
structively. 





NOTES OF IMPORTANT DECISIONS. 





PRIVACY—RIGHT OF ACTION FOR VIOL- 
ATION OF.—The Supreme Court of Rhode Is- 
land has, after what seems a very profound 
consideration of the question reached the con- 
clusion that a mere invasion of one’s privacy, 
whereby no injury results except mentally, 
gives no right of action, 73 Atl. 97. The case 
shows a demurrer to a declaration for libel 
in the publishing of plaintiff’s picture in con- 
nection with a mercantile advertisement, the 
declaration not charging malice or that the 
publication was dafamatory, scandalous or 
other than the exact truth. 

The court does not believe that such a pub- 
lication invades the constitutional “right to be 
let alone,” which means merely the right to 
be free from bodily injury, or from a reason- 
able fear thereof, at the hands of a fellow be- 
ing, and does not mean he has right to be 
free from public comment. 

The opinion seems to regard a Georgia case 
as standing almost, if not quite, alone for the 
contrary view. 

The late case of Peck v. Tribune Co., 29 Sup. 
Ct., 556, did not have before it this kind of a 
question. as it was alleged to be libelous to 
publish a portrait in its connection with other 
matter, and the inference is that had it not 
been libelous no cause of action would have 
been stated. 

The right of privacy, the court of Rhode Is- 
land says, is a natural right, which legisla- 
tion may protect, but for its mere invasion 
at common law there was no remedy. 





BUILDING CONTRACTS—RELEASE OF 
SURETY.—tThe principle of strictissimi juris 
in favor of a surety receives its recognition in 
the case of Kunz et al v. Bell et al, (Wiscon- 
sin) 121 N. W. 601. Where defendant con- 
tracted to construct a building for a certain 
amount with payments to be made as the work 
progressed and at certain stages, on certifi- 
cates of the architect, and payments were 
made more rapidly than provided and the 
owner was compelled to pay material and for 
labor to subcontractors more than the balance 
coming to the contractor, he could not recover 
on his bond as against the surety, because the 
Overpayments were a modification of the con- 
tract of which the bond was given to secure 
performance. The court said: “The prejudi- 
cial effect of such overpayments to the surety 
has been found both in the removal of the in- 
centive to the contractor to diligently press 
his work and from the diminution of the fund 
which the contract contemplates to remain in- 
the owner’s hands and which may serve as a 
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means of protecting the sureties from liabil- 
ity.” 

In this case the owner had to pay a large 
sum above such balance, and notwithstanding 
it seems to us clear the above opinion was 
right, two of the court dissented, quite a lat- 
itudinarian construction being given to the con- 
tract, which was asserted to be “fair and rea- 
sonable” as “building operations are usually 
carried on.” . 

We hardly think there is great room in these 
matters for such kind of reasoning and the 
rule of strict performance should apply here 
as elsewhere for the benefit of sureties. 





BANKS—INSOLVENT BANK RECEIVING 
DEPOSITS.—The case of Stewart v. State de- 
cided by Supreme Court of Mississippi gives 
rise to a serious question as to whether in the 
ordinary method of conducting banking busi- 
ness it is practicable to hope for criminal re- 
sponsibility to attach to the receipt of deposits 
by a bank in a condition of insolvency. See 
49 So., 614. 

The facts of that case show that the indict- 
ment was based on a statute forbidding any 
president, manager, cashier, teller, assistant 
clerk or other employee or agent of any bank 
receiving “any deposit knowing or having good 
reason to believe the bank to be insolvent.” 
The cashier was indicted and the court instruct- 
ed the jury “That even though they may be- 
lieve the defendant, at the time he may have 
received the deposit, did not know or have 
good reason to believe, that the Scranton State 
Bank was then and there insolvent, yet if they 
believe that his failure to know or have good 
reason that the said bank was insolvent was 
due to his failure to use reasonable diligence 
in making proper investigation and inquiry to 
ascertain the insolvent condition of said bank, 
and that there were circumstances known to 
him which if investigated would have afforded 
him good reason to believe the bank to be in- 
solvent,” they might find him guilty, etc. 

The court thought that under the rule of 
strict construction of criminal statutes this 
instruction could not be _ sustained, saying: 
“It is not the law that, if the non-existence 
of these facts—that is knowledge or good rea- 
son to believe—was due to negligence on the 
part of the person receiving the deposit, such 
person may still be convicted of the crime de- 
fined by the statute.” 

This reasoning seems unassailable. especial- 
ly as it is easily to be perceived that in such a 
grouping as the statute makes, cashier being 
put on same footing as “any other employee,” 
investigation as to the ordinary performance 
of duty does not presuppose inquiry into the 





condition of a bank employing the manual 
receiver of deposits. 

The only fair sort of legislation equal to such 
a situation is to fix a presumption of guilt 
upon the controlling officers of a bank permit- 
ting its employees to receive deposits, when 
the bank is in an insolvent condition, such 
presumption to be rebuttable only by evidence 
showing that reasonable inquiry: and investi- 
gation would not have developed such condi- 
tion. 

We all know as a fact that a bank might 
be hopelessly insolvent and many of-its active 
employees not aware of its condition any more 
than an outsider. 

Take a large banking institution and its 
departments may be and are to the employees 
therein such integers in the whole that only 
its general officers may have any fair 
knowledge of the bank not being in good con- 
dition. But if we were called on to select 
any particular employee as not knowing, pre- 
sumptively, the bank’s true condition, we would 
choose the receiving teller, whose business is 
merely to take in the money and keep a record 
of who pays it in. There his duties and re-. 
sponsibility cease. 








THE VENDOR’S PRIVILEGE IN 
LOUISIANA. 





With the industrial and commercial 
growth of Louisiana since the Civil War; 
with the growing importance of its cities 
and towns, and its rapid increase in popu- 
lation during the past decade, has come a 
consequent demand for a better knowledge 
of its commercial laws in so far as those 
laws conflict or differ with the laws of the 
common law. states of the rest of the Union. 

In some respects, and particularly in the 
matter of its laws relating to bills and noies, 
Louisiana has joined the movement for uni- 
form legislation, and has enacted the gen- 
eral negotiable instruments law that has 
been passed by the other states, but the 
great body of her law still retains the old 
influence and the old doctrines of the Ro- 
maans, crystalized in the Code Napoleon, 
from which wonderful codification the Civil 
Code of Louisiana was in many respects a 
verbatim copy. It would doubtless be of 
considerable surprise to a lawyer from one 
of the common law states to hear Justinian 
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quoted to a Louisiana court when the ques- 
tion at issue had not been exactly covered 
by our own courts. Nor would his surprise 
be lessened when appeal would be made 
to the Spanish Partidas to decide a vexed 
question of suretyship or respite. 

It may be that the constant influence of 
common law as modified by the statutes .of 
the other states shall gradually wear away 
the ancient landmarks of our law. Indeed, 
it would appear reasonable to suppose that 
the various encyclopedias of law which are 
constantly quoted by our Louisiana courts 
would tend to unify the laws of the entire 
United States, drawing Louisiana into the 
irresistible current. And when it is recalled 
that our Louisiana courts are constantly 
drawing on the decisions of sister states for 
precedents,—particularly in the matter of 
contractual rights, of the laws governing 
corporations and of negligence—it would 
appear even more reasonable to consider 
that the citadel of our civil law must eventu- 
ally fall beneath the batteries of so formid- 
able an opposition. But law, like language, 
grows stronger by usage, and foolhardy in- 
deed would be that legislature, and foolish 
that court which would attempt to alter the 
great body of our law in order to pander 
servilely to the frequently less equitable 
doctrines of the other states. Vested rights 
may not lightly be ignored, nor pre-existing 
obligation impaired by either court or legis- 
lature; and in the humble opinion of the 
writer, the noble mandates of the Civil law 
will prevail for all time against the en- 
croachments of all foreign influence, wheth- 
er it comes in the seductive guise of ency- 
clopedias, or the more marked hostility of 
common law decisions and the legislatures 
of our sister states. 

From the inception of the credit system 
upon which the vast commercial activity of 
the United States has been built, it has been 
the desire of the creditor to formulate either 
by convention or legislation, or both, some 
practical method by which he might secure 
himself for the unpaid balance on the mov- 
able thing sold. This question has been 
satisfactorily solved for him by the chattel 
mortgages of many of the states, and he 





himself has practically solved it by the in- 
strumentality of a contract roughly known 
as a conditional sale. Under this contract 
the vendor is allowed to retain title to the 
goods until the full and final payment of 
the balance due thereon, at which time, 
either ipso facto or by paying a nominal 
sum, the vendor becomes vested with title. 
The validity of such a contract has been 
upheld in Canada,’ and in nearly all of the 
common-law states.* 

The Supreme Court of Louisiana, in an 
extremely well-considered and_ well-rea- 
soned case, that of the Barber Asphalt Pav- 
ing Co. v. St. Louis Cypress Co.,° has 
adopted the contrary view, and we think, 
correctly. The writer, beyond feeling a 
natural pride in the efficiency of the courts 
of his state, is not obsessed with a jingoistic 
belief in the infallibility of his supreme’ 
court, but he believes that no one who will 
take the trouble to read this decision will 


. arise from its perusal without feeling sat- 


isfied of the correctness of its findings 
of law and of fact. Mr. Justice Provosty 
delivered the opinion of the court, which in 
brief was as follows: “A so-called condi- 
tional sale, or sale by which the vendee is 
to become at once unconditionally bound 
for the price, and the vendor is to continue 
to be the owner of the property until the 
price is paid, is not possible under the laws 
of this state. A petition wherein the ven- 
dor under such a contract claims the own- 
ership of the property, shows ‘no cause of 
action.” Briefly, this decision holds that a 
sale is a sale and nothing else. It is neither 
a lease nor a promise to sell, nor a mort- 
gage, nor a pledge, nor a donation. When 
the conditions pre-requisite to the formation 
of a valid sale are present, viz., the thing, 
the price, the consent-and the delivery, the 


(1) Goldie v. Roscany, 4 Montreal L. R. Su- 
per. Ct. 313. 

(2) Johnson v. Clark, 8 Ark. 321; Cooley v. 
Gillon, 54 Conn. 80; Still v. Aspy, 128 Ind. 367; 
Dunbar v. Rowles, 28 Ind. 225; Moore v. Sher- 
man, 106 Mass. 430; Brewing Co. v. Merritt, 82 
Mich. 198. and cases there cited; Rogers Loco- 
motive Works v. Lewis, 4 Dill (U. S.) 158; Por- 
ter v. Pettingill, 12 N. H. 299; Humiston v. 
Cherry, 22 Hun. (N. Y.), 141; McGinnis v. Sav- 
age, 29 W. Va. 362. 

(3) 121 La. Ann. 152, 46 So. 193. 
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act is not the less a valid sale, though 
cloaked under the form of a lease or pur- 
porting to reserve the title in the vendor. 
What our supreme court has held is sim- 
ply that a man cannot sell a thing and 
keep it, too. And if from the four corners 
of the act it unquestionably appears that 
it was the purpose of one of the parties to 
buy and of the other to sell the thing, the 
contract will be held to be a sale. 

In the case cited supra, counsel for the 
plaintiff attempted to show that the goods 
had been sold under a suspensive condition, 
or a condition precedent to the formation 
of a completed sale, the condition being the 
payment of the price—‘“but,” said the 
court, “the sale cannot have been under a 
suspensive condition, since a sale of that 
kind has no effect or operation, and the 


present sale had an effect or operation. It: 


had the effect of making Hoyt debtor of the 
price and entitled to the possession of the 
property.” But the Latin and French 
commentators agree that a condition prece- 
dent suspends the very existence of the ob- 
ligation: “Qua (conditio) existente naccitar 
obligatio; deficienta nulla constituitur.” The 
condition existing or being accomplished, 
the obligation is born; it failing of accom- 
plishment there is no obligation. ‘La con- 
dition suspensive affecte l’existence meme 
de l’obligation, ou de la disposition.” “The 
suspensive condition affects the very exis- 
tence of the obligation,” and again, “La 
condition suspensive est celui a la realisa- 
tion de laquelle est subordinee, la Nais- 
sance d’un droit.” It will be thts seen 
that there would be no obligation what- 
ever, on the part of the purchaser, under a 
conditional sale, to pay the price if the sales 
were to be regarded as depending on a 
suspensive condition. As the obligation to 
pay the price is, however, one of the main 
factors in such a contract, the sale is not 
one, under the civil law, which depends 
on the fulfillment of any condition prece- 
dent or suspensive condition. 

As stated before, the writer believes that 
the doctrine of the civil law relative to the 
question is the correct one. Imagine the 
absurdity of a suit brought by a vendor for 





the possession and ownership of a quantity 
of machinery sold under a reservation of 
title for $10,000, where all except $1.00 of 
the purchase ‘price had been paid within a 
vear of the date of the sale. In such a case 
the plaintiff would say in effect: “I admit 
that you have paid me $9,999 on account, 
but the sale was conditional, and you still 
owe me a dollar; therefore, as you did not 
pay that dollar within the prescribed time 
the machinery is mine, and I shall take it.” 
It is against such absurdities as this that the 
civil law endeavors to guard. 


However, the writer is getting away 
from the main point of the article. To the 
shippers of machinery, hardware, pianos 
and other commodities of like nature into 
Louisiana it, perhaps, makes little differ- 
ence whether our supreme court is right 
or wrong in the view it has adopted. To 
him the question pressing for solution is: 
the best form of protection that he can get 
under our laws for the unpaid balance due 
by the vendee on the goods purchased. As 
a “conditional sale” is impossible in Loui- 
siana, whether disguised asa lease or 
otherwise, the vendor will be compelled to 
rely on the only relief offered him under 
our laws, and this relief is found in a 
privilege on the moveable for the unpaid 
portion of the purchase price, and known. 
to the civil law as the “vendor’s privilege.” 

This privilege is granted by Article 3227 
of the Civil Code of Louisiana, which pro-. 
vides as follows: “He who has sold to an- 
other any moveable property, which is not 
paid for, has a preference for the price of 
his property, whether the sale was made on 
a credit or without, if the property still re- 
mains in the possession of the purchaser.” 
It will be noted that this lien or privilege 
differs materially from either the usual 


Statutory lien of the other states, or 


the equitable lien of the common law. 
The former, of course, depends on the 
wording of the statute, but it will be 
noted that very few of the states grant 
a lien of the same nature as that granted 
by Article 3227 of our code, whereas, the 
equitable lien of the common law is lost 
by the delivery of the moveable to the pur- 
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chaser. Article 3227 provides further, 
“that although the vendor may have taken 
a note, bond or other acknowledgment 
from the buyer, he still enjoys the privi- 
lege.” Prior to 1879 it was necessary to 
record the contract upon which this privi- 
lege was based, as Act 95 of 1869, follow- 
ing the Constitution of 1868 made the 
registration of all privileges necessary, 
whether the same affected moveables or 
immovables, but in 1879 the constitution 
abolished the registration of this class of 
privileges, and the same provision was in- 
corporated into the Constitution of 1898. 
It is now well settled that the vendor’s 
privilege exists without recordation. 

The vendor’s privilege thus accorded 
bears upon the property as long as the 
same is in the “possession of the purchas- 
er.” The question immediately arises; 
whether or not the vendor cannot follow 
the moveable into the hands of a third pur- 
chaser with notice of the existence of the 
unpaid balance due thereon? It would 
seem that the question would have been 
before our courts for solution, but a care- 
ful examination of the authorities fails to 
show where the question has ever been de- 
cided. At first blush it would seem that 
this question had been decided in Carlin v. 
Gordy,* and Mcllvaine v. Legare et al.,° 
but when these decisions are read in the 
light of the provisions of the constitution 
of 1868 and Act 95 of 1869, passed in con- 
formity therewith, it will be seen that al- 
though these cases decided that the regis- 
tration of the vendor’s privilege on a move- 
able and the consequent constructive notice 
thereof to third persons, would enable the 
lien-holder to follow his privilege into the 
hands of third persons, it will be seen that 
these decisions went no further than to say 
that under the acts requiring registration 
to affect third persons, such third persons 
would, of course, be bound when the prop- 
er registration was made. 

In 1879, as stated before, the Article of 
the Constitution requiring the registration 
of privileges on moveables in order to af- 


(4) 32 La. Ann., p. 1285. 
(5) 34 La. Ann. p. 923. 





fect third persons, was abolished and Ar- 
ticle 177 incorporated in the constitution 
of that year, to the effect that “privileges on 
moveables shall exist without registration 
of the same, except in such cases as the 
General Assembly may prescribe by law.” 
The article is itself ambiguous, but the 
courts have interpreted the words “may 
prescribe by law” to apply in futuro, and 
since the assembly has not prescribed that 
the vendor’s privilege on moveables must 
be registered there is no longer any neces- 
sity of registration. It may therefore be 
considered as settled: First, That no registry 
of the lien is necessary to affect third per- 
son, as long as the moveable is in the hands 
or the possession of the vendee, and, second, 
that even if recorded the lien will not af- 
fect third persons without notice, when the 
moveable has passed out of the hands of 
the original purchaser. 

As T have before stated, the question as 
to whether or not the purchaser of a move- - 
able, w.th actual knowledge of the existence 
of the vendor’s privilege thereon would be 
bound for the unpaid purchase price or, in 
the alternative, to deliver up the thing, has 
never been settled in our, courts, but it 
seems to the writer that a correct reading 
of Article 3227 of our Civil Code, and of 
Article 2102 of the Code Napoleon, upon 
which our article is based, would carry the 
mind to the conclusion that the law-makers 
never intended to hamper or restrict the 
freedom of barter and sale by allowing 
the privilege to follow the goods into the 
hands of third purchasers, even with notice. 
While it would undoubtedly be more equit- 
able in a number of cases to allow the privi- 
lege to thus follow the goods, it can easily 
be seen that such a provision would be a 
serious charge upon commerce, forcing 
every purchaser to look with fear and 
trembling upon his purchase, fearing lest 
at any moment some former owner would 
confront him with a demand for the un- 
paid amount of some former purchase 
price. 

We have now seen that under our laws 
a conditional sale wherein the vendor at- 
tempted to retain title to the goods is im- 
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possible. We have seen also that the ven- 
dors’ privilege accorded by our law fur- 
nishes a reasonably safe means of security. 
Therefore, as the chattel mortgage is also 
unknown to our law, it remains that, or- 
dinarily, the only safe security accorded 
the vendor of moveables in Louisiana lies 
in the vendor’s privilege. 

Whether or not the vendor’s privilege on 
the moveables sold was extinguished by 
their conversion into immoveables by des- 
tination, was at one time a serious ques- 
tion, but the supreme court, finding it nec- 
essary to choose between the conflicting 
opinions of the French authorities adopted 
the view of Troplong, to the effect, “That 
the purchaser of such moveables as mules, 
agricultural implements, etc., cannot affect 
the rights of the vendor by impressing upon 
them the purely metaphysical property of 
immoveables. The thing sold subsists in 
all its ‘parts just as it was when sold with- 
out any change in its nature, or other- 
wise, except in its destination, and such 
destination is considered as imperfect and 
subordinated to the rights of the vendor,’ 
And in a later case, that of Walburn-Stev- 
enson Co. v. Darrell,’ the court collating 
and reiterating the authorities, unqualifiedly 
adopts this doctrine. This was also a case 
of conflict arising between the vendor’s 
privilege and the right of the mortgagor 
hoiding a mortgage on the land upon which 
the moveable had been placed for its im- 
provement. In this case the court says: 
“If under our law the privilege creditor 
can assert his privilege under his judgment, 
the right cannot be defeated because the 
mortgage creditor has seized. It will, 
therefore, be seen that, without notice, real 
or constructive, the mortgage creditor must 
give way to the holder of the vendor’s privi- 
lege, nor can he prevent the holder of such 
privilege from having the moveable, (made 
immoveable by destination) sold to satisfy 
his debt, ‘provided it can be sold and re- 


(6) Troplong Priv. & Hypoth. No. 113; Shelly 
v. Woods, 36 La. Ann. 183; Carlin v. Gordy, 32 
La. Ann. 1285. Bergeran v. Patin, 34 La. Ann. 
535. 


(7) Reported in the 49 La. Ann. p. 1044, et 
seq. 





moved without injury to the real estate. 

The remaining question to be consid- 
ered in this brief commentary is the abso- 
lute necessity, in order that the vendor’s 
privilege be recognized, for the contract 
to be completed in Louisiana, or in some 
state granting by statute, a similar privi- 
lege, as our courts take judicial notice 
that no vendor’s privilege exists on move- 
ables in common-law states, unless estab- 
lished by statute. To determine whether 
a given contract is completed in Louisiana 
when made between a resident and a non- 
resident, has always been, and will always 
continue to be, a problem hedged about 
with difficulties and snares. 

So different have been the contracts 
taken to the courts for interpretation, so 
unlike in their elements, and so widely di- 
vergent in the facts governing their opera- 
tion, that it is difficult indeed to tell whether 
one case holding a contract to evidence a 
sale sustains, on the one hand or overrules 
on the other, a case previously decided ap- 
parently presenting the same state of facts. 
But the writer does not consider that he 
does the supreme court an injustice when 
he says that for years the court swung al- 
ternately from the position that a sale made 
by a traveling salesman for a non-resident 
concern was a Louisiana contract on the 
one hand, to the position that such a sale 
was not a Louisiana contract on the other. 
McLane v. His Creditors,® as followed by 
Erman & Cahn vy. Lehman,’® might be said 
to give strongest expression to the doctrine 
that the sale by an agent of a non-resident 
concern, of a quantity of goods to be se- 
lected and appropriated out of a general 
stock kept in the warehouse of said non- 
resident, became a contract of sale as of 
the place where said contract was made 
by said agent, and, providing said agent 
had authority to make a binding and valid 


‘ sale, the same became a Louisiana contract 


and carried the vendor’s privilege. 
I have not space to here analyze the vary- 


(8) MclIlvane & Spiegel v. Legari, et al., 34 
La. Ann. 923. 

(9) Reported in 47 La. Ann. p. 134. 

(10) 47 La. Ann. 1615. 
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ing decisions on the point under considera- 
tion, or the different grounds upon which 
these decisions rest, but will direct the 
reader’s attention to a case, indeed hoth as 
to law and fact, squarely overruling the 
line of cases which had supported the above 
doctrine. The case of State v. Shields.™ 
Although this was a criminal case the de- 
fendants being indicted for selling whisky 
without a license in the Parish of Winn, it 
became necessary to decide whether the 
sale was completed in Winn (a fact essen- 
tial to a conviction under the indictment), 
or whether it was completed in the Parish 
of Ouachita, where the whisky was ap- 
propriated to the purpose of the sale and 
shipped to the purchaser. Here there was 
no question of the authority of the agent, 
Shields, to make a valid sale binding on 
his principal and co-defendant, Webb, or if 
there was such question, it was pretermitted 
for the purpose of the decision. By a 
four to one opinion, Chief Justice Nichols 
dissenting, it was held that, “In receiving 
the order for a certain quantity of whisky, 
of a kind and at a price agreed on, to be 
supplied from a general stock, but without 
identification of the particular whisky to 
be furnished, Shields merely entered inte 
an executory contract for the sale of whis- 
ky, which did not divest or transfer title 
to any determinate object, and which be- 
came effective for that purpose only when 
specified whisky, was therefore appropriat- 
ed to said contract and such appropriation 
took place only when whisky, as ordered, 
was delivered to the public carrier in the 
Parish of Ouachita, consigned to the per- 
son by whom the order had been given, at 
which time and place, therefore, the sale 
was perfected.” 

As I have said. that was a criminal case, 
and one in which the defendant was enti- 
tled to the benefit of the doubt in all mat- 
ters connected with, and going to prove 
his guilt, and though the doctrine an- 
nounced was both novel and far-reaching, 
the bar was not altogether prepared for 
the court’s decision in the case of George 


(11) 110 La. Ann. 547. 





D. Witt Shoe Co. v. Seegars & Co.” This 
case was decided on the 19th of last Octo- 
ber, and not only reiterates the proposition 
taken by the court in the Shields case, but 
lays down the broad proposition that, even 
where the agent of the non-resident vendor 
has full power to make a valid contract 
binding ab initio upon his principal, even, 
indeed, if the principal himself takes an 
order in Louisiana for a quantity of goods, 
of a kind and at a price agreed on to be 
supplied from a general stock warehoused 
at another place, the only contract such 
agent, or even such principal, can make, “is 
an agreement to sell or an executory con- 
tract of sale,” which is not complete until 
the goods are segregated from the common 
stock and delivered to the carrier for trans- 
mission to the purchaser, and the contract 
becomes a completed sale as of the place of 
delivery to the carrier. 

It is true that the court in the Seegars’ 
case rely partly on the Succession of 
Welch,** and City of Lake Charles v. Equit- 
able Life Insurance Society,’* but in the 
first of these cases the decision turned 
largely on the authority of the agent to 
make a valid sale, and in the second the 
doctrine relied on had been expressed as 
obiter in a case of an entirely different 
character. It was therefore a new position 
that the court took in the Shields case and 
reaffirmed in the case of Geo. D. Witt Shoe 
Co. v. Seegars, by an undivided court, a 
position that makes it necessary for a non- 
resident, living in’a state where the ven- 
dor’s privilege is unknown, to ‘proceed with 
extreme caution if he would avail himself 
of the only protection on the goods sold ‘ 
accorded him under our law. 


The writer is not prepared to say that 
hfs humble opinion coincides with this 
latest dictum of the court. Indeed, it seems 
to him that, although under commercial 
usages the goods become the property of 
the .purchaser when delivered to the car- 
rier—they being then at the purchaser’s 


(12) To be reported in the 122 La. Ann. 
when issued. 

(13) 111 La. Ann. p. 804. 

(14) 114 La. Ann. p. 841. 
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risk—there still inheres in the purchaser the 
right of inspecting the goods when the 
same reach their destination, the right of 
rejecting them if they do not conform to 
the order and the samples from which he 
bought; and the right of ratifying or con- 
firming the sale if found to be of the kind 
and of the quality purchased. It would 
seem, therefore that this final right pos- 
sessed by the purchased in all cases neces- 
sarily exercised, adds finality to the sale, 
and gives it at last the most important of 
the three general essentials of a sale, viz.: 
consent, for the purchaser’s order when first 
given, the order being afterwards accepted 
by the vendor, is necessarily conditional 
on the goods reaching him being of the 
kind and quality ordered, and his final con- 
sent to accept them being entirely depend- 
ent on this condition. 

Whether or not the view taken by the 
court is the correct one does not concern 
this article nor the purpose for which it is 
written. The fact remains that henceforth 
the non-resident vendor must comply strict- 
ly with the Louisiana law if he wishes to 
avail himself of the protection of the ven- 
dor’s privilege. This can be done, and the 
vendor’s privilege secured if he will insert 
in the written contract of sale the clause 
that such sale is regarded by both parties 
or all parties as a Louisiana contract; that 
the sale is not to be considered complete and 
binding until the goods reach their destina- 
tion in Louisiana and are inspected and ac- 
cepted by the purchaser, but is agreed and 
regarded, by the parties to be a mere execu- 
tory contract, complete and binding only 
when the goods are finally accepted by, the 
purchaser. 

Where a portion of the price is to be paid 
by the purchaser on receipt, the goods may 
be shipped with sight draft attached, the 
bank being made the agent of the vendor 
for the purpose of delivery. If any of these 
conditions are complied with, the contract 
will be decreed to be a Louisiana contract. 

E. WaAyLes BROWNE. 

Shreveport. La. 





MECHANIC’S LIENS—BANKRUPTCY OF 
CONTRACTOR. 





PIKB BROS. LUMBER CO. v. MITCHELL 
et al. 





Supreme Court of Georgia, June 15, 1909. 





In order to foreclose a materialman’s lien 
for material furnished a contractor to be used 
in improving the property of another, it is néc- 
essary that the materialman have judgment 
against the contractor in a previous action, or 
the contractor must be sued concurrently in the 
foreclesure proceedings with the owner of the 
property improved. If the contractor be ad- 
judged a bankrupt, so that no judgment in per- 
sonam can be had against him in an action at 
law, his immunity from liability to a personal 
judgment will not give the materialman aright 
to foreclose his lien in equity against the prop- 
erty improved. : 


EVANS, P. J.: The petition of Pike Bros, 
Lumber Company, a corporation against E. 
D. Roberts and Mrs. M. B. B. Mitchell, to 
foreclose a materialman’s lien, was dismissed 
on demurrer. The material averments of the 
petition are: Roberts contracted to improve 
certain described real estate belonging to 
Mrs. Mitchell. The plaintiff furnished to the 
contractor, between May 30, and July 22, 1907, 
certain materials, of the value of $387.33, which 
were used by the contractor in making the 
improvements. On July 22, 1907, the plaintiff 
filled and caused to be recorded its lien, pur- 
suant to Civ. Code 1895, § 2804. On August 
6, 1907, Roberts on his own petition was ad- 
judged a voluntary bankrupt. The prayer is 
for a decree fixing the amount due by the 
contractor to the plaintiff for the materials 
used in the improvements, and a judgment 
is rem for this amount against the real es® 
tate which was improved. No judgment in 
personam is prayed against the contractor. 


The plaintiff in its petition admits that 
because Roberts had been adjudged a bank- 
rupt it could not maintain an action at law 
against him and the real estate owner to en- 
force its statutory lien for materials furnished 
the contractor and used in improving the real 
estate of Mrs. Mitchell. It is for this reason 
it alleges it is entitled to relief in equity, 
which can be afforded by granting the prayer 
of the petition. The admission that the plain- 
tiff could not recover at law is based on the 
well-settled rule that, before a materlalman’s 
lien for materials furnished to a contractor 
to improve the real estate of another, can be 
foreclosed, there must be a judgment for the 
price of such materials in his favor against 
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the contractor, or the contractor must be sued 
concurrently with the owner of the property 
improved in the foreclosure proceedings. Clay- 
ton v. Farrar Lumber Co., 119 Ga. 37, 45 S. E. 
723. The reason of the rule is that the land- 
owner should not be called on to pay a 
debt he did not contract, and for which his 
property is liable only by force of a statute, 
until the materialman has established by judg- 
ment, in a proceeding to which the contractor 
is a party, that the contractor owes to him the 
amount for which he is seeking to assert his 
lien. The landowner’s liability to the material- 
man, who sells his contractor on the latter’s re- 
sponsibility, is not primary but collateral and 
dependent wholly upon compliance with the 
statute which creates the liability. In the suit to 
enforce his lien, the materialman may be de- 
feated by proof that the debt has been dis- 
charged by payment. If it is a debt provable 
in bankruptcy, why may not his action be also 
defeated by showing that his debt has been 
discharged by bankruptcy? It is to be borne 
in mind that in this case it is not attempted 
to establish the lien against the bankrupt con- 
tractor’s land, but against the land of one not 
‘in privity with him. If judgment should go 
against the owner of the land improved in the 
foreclosure proceeding, he would have _ his 
remedy over against the contractor, either 
by deducting the amount of the judgment from 
what is due the contractor, or, if the contrac- 
tor had been fully paid, the landowner, on 
paying the judgment, would be subrogated to 
the rights of the materialman in enforcing re- 
imbursement from the overpaid contractor. But 
if the contractor had been adjudged a bank- 
rupt, and is liable to be discharged as such 
by the bankrupt court, and therefore not sub- 
ject to suit, then the landowner would have 
no remedy over, if the materialman be allowed 
a judgment in rem against his property. Equity 
follows the analogy of the law. The mater- 
ialman cannot foreclose his lien in an action 
. at law against the landowner, because he 
cannot get a judgment in personam against 
the bankrupt contractor. Bowen v. Keller, 130 
Ga. 31, 60 S. E. 174, 124 Am. St. Rep. 164. 
He should not be permitted to do so in equity, 
where the effect would be to deprive the land- 
owner of his remedy over against the con- 
tractor, who, perchance, had been fully paid. 
The bankruptcy of the contractor occasions 
the loss, and it would be inequitable to shift 
the loss from the materialman to the land- 
owner, simply because the materialman has 
lost his remedy at law by the contractor’s 
bankruptcy. In connection, see Philip-Carey 
Co. v. Viaduct Place, 1 Ga. App. 707, 58 S. E. 
274. 

Judgment affirmed. All the justices concur. 





Note.—Adjudication in Bankruptcy Affecting 
Lien of Sub-Contractor—The Georgia statute, 
under which the principal case was decided, says 
the lien given to sub-contractors “Shall attach 
upon the real estate improved, as against the true 
owner * * upon written notice given to him 
of the amount of work done or material fur- 
nished,” provided it be given within thirty days 
of completing the work or furnishing the ma- 
terial. 

The general principle stated by Collier on 
Bankruptcy, 7th Ed., p. 769, is stated to be that 
“a laborer’s or materialman’s lien for labor per- 
formed for, or materials furnished to, a sub- 
contractor is not affected by ‘the bankruptcy of 
the sub-contractor” and to that many cases are 
cited. 

The Georgia court proceeded on the theory 
advanced in Phillips Carey Co. v. Viaduct Place, 
supra, that no lien attached and therefore there 
was an absence of necessary privity, but many 
courts have gone on the theory that the statute 
bridged over this difficulty, and no statute of 
which we are aware is more direct in stating 
that a lien is fixed upon the property than the 
Georgia statute. Furthermore, while the Georgia 
court in the principal case considered that the 
obtaining of a personal judgment against the 
contractor -was a condition precedent to a judg- 
ment establishing the lien, yet that same court 
has permitted such a lien to be established upon 
service by publication of the principal debtor, a 
contractor, Castlebury v. Johnson, 92 Ga. 490. 

The case of Holland v. Cunliff, 96 Mo. App. 
67, shows a plea of bankruptcy by the owner and 
the St. Louis Court of Appeals held this did 
not prevent establishment of the lien. The prin- 
cipal case seems to admit this to be correct, but 
the reasoning of the St. Louis Court of Appeals 
would seem also to embrace the case of bank- 
ruptcy of a contractor, because it is said the pro- 
cedure is “one which may be aimed, if necessary, 
directly at the realty as the subject of the suit.” 

In Russ Lumber, etc., Co. vy. Garrettson, 87 Cal. 
580, the facts tend to show that service on the 
contractor was by publication and they distinctly 
show there was no judgment against him, though 
he was sued along with the owner. The objec- 
tion was made that “there is no judgment against 
the parties personally liable,” and therefore there 
was nothing * ‘to support the lien.’ The court 
said: “We know of no law or decision support- 
ing this position.’ 

In Fehling v. Goings, 67 N. J. Eq. 375, 13 Am. 
B. R. 154, the owner filed an interpleader against 
the bankrupt defendant, materialmen and labor- 
ers and the court permitted him to deposit the 
unpaid balance in his hands and required the sub- 
contractors to establish their claims and as a 
necessary element of their proof to show that 
the statutory “stop notices” were given, There 
it was assumed that the interpleader was proper, 
but if the principal case is correct, a general 
demurrer would have been effective. 

In Crane Co. v. Smythe, 87 N. Y. Supp. 917, 
04 App. Div. 53, 11 Am. B. R. 747, where the 
contractor was a bankrupt, the court thought e 
sub-contractor even before notice, acquired ‘ 
inchoate interest or lien, which is superior to ont 
not cut off by voluntary bankruptcy proceed- 
ings,” as “a certain time 1s allowed in which the 
lien may be asserted or lost,” and “during that 
time there is a preferential statutory right in the 
nature of an unperfected equitable lien in favor 
of the laborer, mechanic, materialman or sub- 
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contractor and when a notice of lien is filed, that 
right is perfected.” No one saw proper to inter- 
pose such an objection as the principal case held 
to be a bar. This case followed, by analogy of 
reasoning, that of Kane Co. v. Kinney, 174 N. Y 
69, 66 N. E, 619. : 

These two cases were later followed In Matter 
of Grissler (C. C. A.), 136 Fed. 754, 13 Am. B. 
R. 22, the 2d Circuit Court of Appeals yielding 
to New York construction of its lien laws as 
above shown. The owner and bankrupt con- 
tractor were’ sued by a sub-contractor. 

A case somewhat in point, as answering the 
reasoning in the principal case of owner being 
deprived of the right of subrogation, is that of 
Barnes v. Railroad Co., 42 Colo. 461, where a 
partnership was the contractor and it was ob- 
jected that all the individual members were not 
served with process, and no personal judgment 
could be rendered against them. The court held 
there was no absolute right to demand this, but 
the only right of the owner was to request that 
service be made on those not served and it was 
in the discretion of the court to grant or refuse 
to do this. 

It seems to the annotator that the Georgia 
court is both inconsistent with itself with respect 
to prior decision, and not regardful of the ex- 
press terms of the Georgia statute as to the at- 
taching of lien by the giving of statutory notice, 
and that such ruling, in its final analysis, is to 
distinguish between contractors and sub-contrac- 
tors in a way, that was not contemplated either 
by its mechanics’ lien statute or the bankruptcy 
statute. All that is said in the opinion in the 
principal case about the contractor having been 
fully paid is beside the matter. If he has been 
fully paid, despite written notice given the owner, 
whose fault is that? If no written notice was 
given, then no sub-contractor has any standing 
in court, It sounds a little inconsistent for the 
same court to allow the establishment of a lien 
against the property where no personal judgment 
can be obtained against the principal debtor be- 
cause he has absconded, and to refuse that where 
bankruptcy, which was not intended to effect such 
a result, intervenes to prevent a personal judg- 
ment. In the former case the owner would 
have to take his chances to establish the claim 
of the sub-contractor against the owner by inde- 
pendent proof, in the other there would be no 
chance to do this. But the doctrine of res 
judicata would not apply in owner’s favor in 
either case. And after all this is the underly- 
ing principle that is at stake. 

The theory put in practice of not allowing the 
bankruptcy statute to operate in such a way as is 
shown in the principal case, is well illustrated in 
a recent case decided by the Court of Appeals of 
Maryland. See Kenwick & Roberts, Inc. v. War- 
ren Bros, Co., 72 Atl. 461, for whose ruling is 
cited the case of Hill v. Harding, 130 U. S. 702, 
32 L. Ed, 1083. 

An extract from the opinion in the latter case 
explains what is referred to, “The question now 
presented is whether, since defendant has ob- 
tained his discharge in bankruptcy, there is any- 
thing in the provisions of the bankrupt act to 
prevent the state court from rendering judgment 
on the verdict against him, with a perpetual stay 
of execution, so as to prevent the plaintiffs from 
enforcing the judgment against him, and leave 
them at liberty to proceed against the sureties 
in the bond or recognizance given to dissolve the 
attachment, made more than four months before 





the commencement of the proceedings in bank- 
ruptcy.” And it was ruled this could be done. 
Why. should the property owner, who is made by 
force of the statute a sort of garnishee with his 
property as security, stand in any more secure a 

position than a surety. If any distinction could ~ 
be made, it might to be in favor of the surety, 
for the property owner is, in effect, a mere stake- 
holder. ‘ 
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THE AMERICAN BAR ASSOCIATION. 





General Information—The Thirty-second An- 
nual Meeting of the Association will be held at 
Detroit, Mich., on Tyesday, Wednesday, Thurs- 
day and Friday, August 24, 25, 26 and 27, 1909. 

The sessions of the association will be at 10 
o’clock a. m. and 8 o’clock p.m. on Tuesday, 
Wednesday and Thursday, and at 10 o’clock a. 
m. on Friday. The sessions of the Section of 
Legal Education will be on Tuesday afternoon, 
August 24, at 3 o’clock p. m. The sessions of 
the Section of Patent, Trade-Mark and Copyright 
Law will be on Wednesday and Friday, August 
25 and 27, at 3 o’clock p. m. On Monday, Au- 
gust 23, at 3 o’clock p. m., there will be a meet- 
ing of the Comparative Law Bureau. The Ninth 
Annual Meeting of the Association of American 
Law Schools will be held on Wednesday and Fri- 
day, August 25 and 27 at 3 o’clock p. m. The 
Nineteenth Conference of Commissioners on Unit- 
form State Laws will begin its sessions on 
Thursday, August 19, at 10 o’clock a. m., being 
Thursday of the week previous to the meeting 
of the American Bar Association. 

The meetings of the American Bar Association 
will be held in the Common Council Chamber, 
City Hall. The Section of. Legal Education will 
meet in Court Room No. 6; County building. The 
Section of Patent, Trade-Mark and Copyright 
Law will meet in Court Room No. 2, County 
building. The Comparative Law Bureau will 
meet ‘in Court Room No. 1, County building. 
The Association of American Law Schools will 
meet in Court Room No. 3, County building. 
The Commissioners on Uniform State Laws and 
the General Council will meet in the Supervisors’ 
room, County building, except the meeting of 
the General Council on Monday night, which 
will be at the reception room in the Hotel 
Ponchartrain. 


PROGRAMME OF THE ASSOCIATION. 


Tuesday Morning, 10 o’clock.—The President’s 
address, by Frederick W. Lehmann of Missouri, 
communicating the most noteworthy changes 
in Statute Law on points of general interest, 
made in the several states and by Congress dur- 
ing the preceding year. Nomination and elec- 
tion of members; election of the General Coun- 
cil; report of the secretary; report of the treas- 
urer; report of the Executive Committee. 

Tuesday Evening, 8 o’clock.—A paper by 
Georges Barbey, Avocat a la Cour d’Appel of 
Paris, France, on “French Family Law.” A 
paper by Julian W. Mack, Judge of the Circuit 
Court of Cook County, Illinois, on “Juvenile 
Courts.” Discussion upon the subjects of the 
papers read. 

Wednesday Morning, 10 o’clock.—The annual 











102 “CENTRAL LAW JOURNAL. j No. 6 








address by Augustus E. Wilson, Governor of 
the State of Kentucky. Reports of standing 
committees: On Jurisprudence and Law Reform, 
on Judicial Administration and Remedial Pro- 
cedure, on Legal Education and Admissions to 
the Bar, on Commercial Law, on International 
Law, on Grievances, on Obituaries, on Law Re- 
porting and Digesting, on Patent, Trade-Mark 
and Copyright Law, on Insurance law, on Uni- 
form State Laws, on Taxation. Report of Com- 
parative Law Bureau. , 

Wednesday Evening, 8 o’clock.—A paper by 
William’ L. Carpenter of Michigan, on “Courts 
of Last Resort.” Discussion upon the subject 
of the paper read. 

Thursday Morning, 10 o’clock.—Reports of 
special committees: On Title to Real Estate, on 
Proposed Copyright Bill. to suggest remedies 
and formulate proposed laws to prevent delay 
and unnecessary cost in litigation. 

Thursday Evening, 8 o’clock.—Unfinished spe- 
cial committee reports. 

Friday Morning, 10 o’clock.—Nomination of 
officers; unfinished business; miscellaneous busi- 
ness; election of officers. 

The annual dinner will be given by the asso- 
ciation at 8 o’clock on Friday evening. A charge 
of $5 for dinner tickets will be made to each 
member and delegate. 

A room in the Hotel Ponchartrain will be 
open as a reception room for the use of mem- 
bers of the association and delegates during the 
meeting. 

Members and delegates are particularly re- 
quested to register their names aS soon as con- 
venient after their arrival in the register of the 
association, which will be kept in the reception 
room in the Hotel Ponchartrain in order that 
the list of those present may be complete. Dur- 
ing the sessions of the association the register 
will be kept at the place of meeting. 

The members of the General Council will meet 
in the reception room in the Hotel Ponchar- 
train on Monday evening, August 23, at 9:30 
o'clock. 

The attention of the various standing commit- 
by which such committees are required to meet 
by which the committees are required to meet 
every year, at such hour as their respective 
chairmen may appoint, on the day preceding the 
annual meeting, at the place where the same 
is to be held. All such committees wili also 
meet in the reception room in the Hotel Pon- 
chartrain on Monday evening, August 23, at 9:30 
o'clock. 

It is desirable that all nominations of new 
members, as far as possible, should be submit- 
ted to the General Council at its first session 
on Monday evening. The mode of nomination 
will be found below, and forms will be fur- 
nished by the secretary, if desired. Any nomi- 
nation put in proper form and sent to the secre- 
tary before the meeting will be submitted to 
the General Council at its first session. The 
Executive Committee: will act on any nomina- 
tions for elections made under the last clause 
of Article IV. if sent to the secretary prior to 
August 15. Forms will be furnished on applica- 
tion. 

ENTERTAINMENT. 

Tuesday, August 24.—At 4 o’clock p. m., au- 
tomobile ride to Belle Isle Park, with enter- 
tainment at Detroit Boat Club, and the Detroit 
Yacht Club. 

Wednesday, August 25.—Boat ride on Lake 
St. Clair to St. Clair Flats, on steamer “Pleas- 
ure,” leaving foot of Woodward avenue at 2 p. 
m., returning at 6 p. m. 5 





Thursday, August 26.—Reception at Country 
Club from 4 to 10 p. m., with supper served at 
the club at 6 p. m. Special cars leave hotel at 
3:30 p. m., returning, leave Country Club at 
7:15 -p. m. 

Friday, August 27.—Baseball game at Bennett 
Park, Detroit vs. New York. Tickets will be 
furnished those who desire to attend. 


RAILROAD RATES. 


No special railroad rates will be given to 
members of the American Bar Association, it 
having been heretofore found that the necessary 
number of members who would desire to arrive 
immediately before the meeting and return home 
immediately afterwards by the same route would 
not be sufficient to warrant the required guar- 
antee, 

The dues are $5 a year for members. Dele- 
gates whoare not members pay no dues. There 
is no initiation fee. There are no additional 
dues for membership of a section. 


In preparing for debate, members are request- 
ed to bear in mind the by-laws which provides 
that no person shall speak more than ten min- 
utes at a time nor more than twice on one sub- 
ject. 

Members are earnestly requested to post the 
enclosed card aS soon as possible. By so doing 
they will facilitate greatly the arrangements 
for the meeting. 

By order of the Executive Committee. 

JOHN HINKLEY, Secretary, 
215 North Charles street. Baltimore, Md. 








HUMOR OF THE LAW. 





In the superior court of a very prominent 
county in the state of Georgia, a suit in eject- 
ment for land was on trial before a petit jury. 
The statute of limitations was pleaded by the 
defendant, and counsel indulged in auite a 
lengthy discussion of the legal question in- 
volved, and in the argument frequently referred 
to the demand being stale, the suit should be 
abated, or discontinued and that the right of 
action was barred. After very careful instruc- 
tions by the Court, the jury retired and soon 
thereafter returned into court and announced 
that they had not made a verdict, but “desired 
fresh instructions.” The court inquired wheth- 
er the instructions were desired upon a point 
of law or fact, and being answered by the fore- 
man that it was a question of law, he directed 
the foreman to state the question and the 
foreman proceed to state the predicament of the 
jury and the question as follows: “Please your 
Honor, some of us understand your charge, but 
there is some that don’t. Some of us under- 
stand your Honor to charge that this is a pre- 
vious discontinuance of a case long since past, 
and it is debarred.” 


A gentleman lying on his deathbed, was ques- 
tioned by his inconsolable prospective widow. 
“Poor Mike,” said she, “is there annythin’ that 
wud make ye comfortable? Anny-thin’ ye ask 
for I'll get for ye.” 

“Plase, Bridget,” he responded, “I t’ink I'd 
like a wee taste of the ham I smell a-boilin’ in 
the kitchen.” 

“Arrah, go on,” responded Bridget. “Divil 
a bit of that ham ye’ll get. ‘Tis for the wake.” 
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1. Abatement and Revival—Deaith of Party. 
—At common law, if the injured party died be- 
fore bringing his action for personal injuries, 
the cause of action died with him.—Dillon v. 
Great Northern Ry. Co., Mont., 100 Pac. 960. 

2. Accord and Satisfaction—Nudum Pactum. 
—A parol agreement on the part of a creditor 
to accept a less sum than the real debt, con- 
cerning which there is no dispute, is nudum 
pactum.—T. J. Scott & Sons v. Rawls & Rawls, 
Ala., 48 So. 710. 

3. Arbitration and Award—Revocation.—Sub- 
mission to arbitration cannot be revoked, after 
award has been prepared and signed, and par- 
ties have been notified that it is ready on pay- 
ment of. costs.—Ivins v. Ivins, N. J., 72, Atl. 94. 

4. Assault and Battery—Justification.—Insult- 
ing words do not justify an assault and battery, 
though such words may be shown as extenu- 
ating the assault and in mitigation of damages. 
—wNorfolk & W. Ry. Co. v. Brame, Va., 63. S. E. 
1018. 





5. Associations—Liability of Members.—Mem- 
bers of a voluntary association, signing a note 
given by the association, held individually liable 
thereon.—Evans v. M. C. Lilly & Co., Miss., 48 
So. 612. 

6. Attachment—tTitle of Purchaser.—Title to 
goods levied on under an attachment passes to 
the purchaser on the sale as of the date of the 
levy —Haiback v. Hamilton Ice Mfg. Co., N. J., 
72 Atl. 86. 

. Wrongful Attachment.—The remedy for 
damages caused by wrongful attachment is an 
action on the bond.—World’s Fair Mining Co. v. 
Powers, Ariz., 100 Pac. 957. 

8. Banks and Banking.—Checks.—A check is 





an absolute appropriation of so much of the 
drawer’s funds in the hands of the bank as it 
calls for—Commonwealth v. Kentucky Distil- 
leries & Warehouse Co., Ky., 116 S. W. 766. 

Duty of Directors.—The law requires of 





9. 
directors of banks the exercise of good faith and 
ordinary diligence and care in the performance 
of their duties, including the duty of reasonable 
oversight and supervision of the bank’s affairs. 
—Lowndes v. City Nat. Bank, Conn., 72 Atl. 150. 





10. Insolvency.—The right of shareholders 
to control the liquidation of a bank held not 
lost by requesting the court to affirm their ac- 
tion in appointing liquidators, nor by any ac- 
tion of the bank officers.—Dreifus v. Colonial 
Bank & Trust Co., La., 48 So. 649. 

11. Benefit Socteties—Change of By-Laws.— 
A fraternal association issuing a certificate of 
membership held not entitled, by subsequent 
change of its by-laws, to impair the contrac- 
tual rights of the member without his consent. 
—Schack v. Supreme Lodge of the Fraternal 
Brotherhood, Cal., 99 Pac. 989. 

12. Bills and Notes—Accommodation Indorser. 
—Where an accommodation indorser negligently 
signed his name on the back of a blank note 
for the purpose of permitting the person to 
whom he gave it to fill it in for a certain pur- 
pose, the indorser could not escape liability to 
a bona fide holder for value on the ground that 
the note was filled in after he signed it. Proctor 
v. Blanchard, N. H., 72 Atl. 210. 

13. Assignment.—A person deraigning title 
to a note not by indorsement but by assignment 
stands in the same position as assignor.—Gross 
v. Bennington, Wash., 100 S. W. 846. 

14.——-Consideration.—By the direct provisions 
of Negotiable Instruments Act 1897, want of 
‘consideration is a defense to a negotiable prom- 
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issory note as against any person not a holder 
in due course.—St. Paul’s Episcopal Church Vv. 
Fields, Conn., 72 Atl. 145. 

15. 





Pleading Payment.—In an action on @ 
payment, to be 
cially pleaded.—T. J. Scott & Sons v. Rawls & 
Rawls, Aia., 48 So. 710. 


note, available, must be spe- 


16. Boundaries—Field Notes.—The term “a 


true line,” used in a surveyor’s field notes in de- 


scribing the line between two sections, meansa 
¢ 


straight line.—Lillis v. Urrutia, Cal., 99 Pac. 
992. 
17.——Land Bordering on Navigable Waters. 


—At common law a grant of land bordering on 
the coast conveys title only to the line of ordi- 


nary high tide, unless there is something to in- 





dicate an intent to extend the grant beyond 
that line.—De Merritt v. Robison, Tex., 116 S. 
W. 796. 

18. Brokers—Action for Commissions.—A dec- 


laration, in an action for commission for the 
sale of real estate, need not set out that the au- 
thority for selling and the statement of the rate 
of commission were in writing.—Adams y. Gra- 
dy, N. J., 72 Atl. 55. 

19. Carriers—Delay in Transportation.—A car- 
rier having no notice of the special circumstan- 
ces under which the goods were shipped is not 
liable for special damages arising from delay in 


delivery.—Franklin v. Louisville & N. R. Co., 
Ky., 116 S. W. 765. 
20. Negligence.—The negligence of a flag- 





man who failed to notify a train, as directed by 
the dispatcher, held to be the negligence of the 
carrier as respects liability to a passenger in- 
jured.—Harris v. Puget Sound Electric Ry. 
Wash., 100 Pac. 838. 

21. Notice of Delivery.—Where it is cus- 
tomary for a carrier to give notice of the ar- 
rival of a shipment of goods, it is liable for a 
failure to give such notice.—Illinois Central R. 
Co. v. Hopkinsville Canning Co., Ky., 116 S. W. 
758. 


22. 





Chattel Mortgages—Removal of Property. 
—The burden of expense and labor assumed by 
the mortgagor is a sufficient consideration for 
the consent by the mortgagee that the mort- 
gaged cattle be taken out of the county for 
the purpose of finding better pasture or for 
sale if the market proves to be good.—Ramsey 
v. Maberry, Mo., 116 S. W. 1066. 

23. Compromise and Settlement—Validity.— 
Statements by the vendor as to what he be- 
lieved the purchaser’s rights were under the 
contract held not to constitute fraud or coer- 
cion, so as to vitiate a settlement between the 
parties.—Bowers v. Good, Wash.,, 100 Pac. 848. 


24. Contempt—Purging Contempt.—One who 
has been imprisoned for violation of an order 


. 





of court as to the delivery of property may be 
released by habeas corpus on compliance with 


such order.—Harrington y. Jones, Or., 99 Pac. 
935. : 
25. Constitutional. Law — Amendments.—The 


certificate of the Secretary of State showing 
that a majority vote was cast in favor of a 
proposed constitutional amendment held con- 
clusive of the fact that the amendment was rati- 
tied.— Kingsbury v. Nye, Cal., 99 Pac. 985. 

26. Equality.—While the state may classify 
offenses according to their nature and affix 
penalties according to its discretion, the classifi- 
cation must rest on some reasonable distinction. 
—Birmingham Waterworks Co. v. State, Ala., 
48 So. 658. 

27. Contraets—Construction.—If there be am- 
biguity, in a contract, its meaning must be de- 
termined from such construction as can be rea- 





sonably given to the language and to surround- 
ing circumstances, including the situation of 
the parties, the subject-matter, and their subse- 
quent acts.—Kalinowski v. Jacobowski, Wash., 
100 Pac. 852. 

28. Construction.—Facts of public notorie- 
ty must be presumed to have been known to the 
parties, and the language of the contract must 
be construed accordingly.—McMillin v. Titus, 
Pa., 72 Atl. 240. 

29. Construction.—In determining the real 
character of a contract, courts look to its pur- 
pose, rather than to the name given to it by the 
parties.—Steele v. State, Ala., 48 So. 673. 

30. Reducing Parol to Written Agreement. 
—A written instrument cannot take the place 
of and supersede a parol contract, until the writ- 
ing has been mutually adopted by the parties 
as an instrument embodying the terms of the 
agreement|.—Lionel C. Simpson Plumbing & 
Heating Co. v. Geschke, N. J., 72 Atl. 90. 

31. Convietsa—Assault on Prison O/Tticer.—In @ 
prosecution for an assault on prison officers, 
where accused was charged with assaulting with 
a chisel, evidence held admissible of an assault 
by other prisoners at the same time with 
knives, for the purpose of showing the intent 
with which accused made the assault with ‘the 
chisel.—People v. Carson, Cal., 99 Pac. 970. 

32. Corporations—Change of Purpose.—As be- 
tween the incorporators the corporate objects 
cannot be changed without unanimous consent, 
except by virtue of some legislative act.—Col- 
gate v United States Leather Co., N. J., 72 Atl. 
126. 

33. Delinquent Stock Assessment.—Under 
Civ. Code, sec. 349, to sustain a personal action 
for a delinquent stock assessment, there must 
have existed at the time of the election to bring 
the action a right to sell the stock for non-pay- 
ment of the assessment.—Bottle Min. & Mill. 
Co. v. Kern, Cal., 99 Pac. 994. . 

34. Forfeiture of Franchise.—Franchises 
granted for useful public purposes will not be 
withdrawn by forfeiture except for abuses 
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which injuriously affect the public or violate 
the law or contract obligations in the grant.— 
State v. Tampa Waterworks Co., Fla., 48 So. 
639. 

35. Notes.—A corporation held entitled to 
the benefits of a transaction wherein the major- 
ity stockholders personally purchased at a dis- 
count outstanding notes of the corporation.— 
Young vy. Columbia Land & Investment Co., Or., 
99 Pac. 936. 

36. Power to Hold Stock of Other Corpora- 
tion.—One corporation cannot, aS a general 
rule, become a stockholder in another unless au- 
thority is clearly granted.—State v. Atlantic 
City & S. R. Co., N. J., 72 Atl. 111. 

37. Courts—Venue.—An Employe residing in 
California and injured in New Mexico could 
not be compelled by a law of the territory to 
bring suit there or forego his right to recover. 
—Atchison, T. & S. F. Ry. Co. v. Mills, Tex., 116 
S. W. 852. 

38. Criminal Evidence—Conduct and Declara- 
tions of Defendant.—The conduct and expres- 
sions of accused, at or about the time of the 
homicide, are admissible against, but not for, 
him, unless part of res gestae.—Maddox ‘v. 
State, Ala., 48 So. 689. 

39. Exceptions.—Where the court receives 
testimony on the understanding that it will be 
stricken on motion unless other testimony shows 
its relevancy, accused must at the close of 
the case move to strike the testimony if rele- 
vancy be not shown, in order to make the admis- 
sion available on appeal.—Van Wyck v. People, 
Colo., 99 Pac. 1009. 

40. Criminal Trial—Homicide.—On a trial for 
homicide, the testimony of the volunteer of the 
Government weather bureau at a place twenty 
miles distant from the homicide as to the tem- 
perature at such place held relevant.—Van Wyk 
v. People, Colo., 99 Pac. 1009. 

41. Instructions.—An instruction on alibi 
held not erroneous for failing to state the law 
on reasonable doubt, the burden of proof, and 
the various ingredients of the offense, stated in 
other instructions.—Van Wyk v. People, Colo., 
99 Pac. 1009. 


42. Customs and Usages—Knowledge of Par- 
ties.—A party to an express contract is not 
bound by any custom, unless such custom was 
known to him at the time of the execution of 
the contract.—Johnson & Moran v. Buchanan, 
Tex., 116 S. W. 875. 

43. Damages—Certainty.—Any damages sus- 
tained by the quitting of defendant’s workmen 
because of his inability to pay them, caused by 
plaintiff’s failure to pay money for lumber sold 
and delivered from time to time under a con- 
tract, held too remote and uncertain to be re- 
covered.—Federal Lumber Co. v. Reece, Ky., 
116 S. W. 783. 

44. Failure to Pay Money.—The measure 
of damages for failure to pay money due under 




















a contract is the interest thereon at 6 per cent 
until it is paid.—Federal Lumber Co, v. Reece, 
Ky., 116 S. W. 783. 

45. Mental Suffering.—Where ‘a railroad 
company takes up a passenger’s ticket illegally 
and in the presence of other passengers, he may 
recover for injury to his feelings.—Harris v. 
Delaware, L. & W. R. Co., N. J., 72 Atl. 50. 

46. Descent and Distribution—Advancements. 
—wWhether the property given by a parent to a 
child is an advancement, and, if so, its value 
when the advancement was made, are to be de- 
termined from the facts of each case.—Linds- 
ley v. McIver, Fla., 48 So. 628. 

47. Divorecee—Contempt Proceedings.—Wheth- 
er a conveyance was made by grantor to defeat 
a judgment recovered by his former wife for 
alimony and maintenance could not be deter- 
mined in a proceeding to punish him for con- 
tempt in failing to comply with the decree.— 
Ex parte Kinsolving, Mo., 116 S. W. 1068. 

48. Easements—Notice to Purchaser.—A pur- 
chaser of a servient estate is charged with no- 
tice by open and visible use of the easement, 
and is not under such circumstances protected 
by recording acts.—Kalinowski v. Jacobowski, 
Wash., 100 Pac. 852. . 

49. Right of Way.—A right of way is the 
right of a person to travel over a particular 
tract of land without interference.—Kalinowski 
v. Jacobowski, Wash., 100 Pac. 852. 

50. Electricity—Right to Use of Street.— 
Where an electric light company had a right 
to a public use of a street, any interference 
with the use of its wires was an encroachment 
on a public right paramount to any right in 
the abutting owners.—Wettengel v. Allegheny 
County Light Co., Pa., 72 Atl. 265. 

51. Eminent Domain—lIndirect Damages.—A 
railroad company is not liable for indirect in- 
juries, such as noise, vibration, and dirt, re- 
sulting from the operation of a road on its own 
land.—Wunderlich v. Pennsylvania R. Co., Pa., 
72 Atl. 247. 

52.——Ordinances.—An ordinance absolutely 
prohibiting bill-boards held invalid as depriving 
one of his property without compensation, in 
violation of Const. art 1, sec. 14.—Varney & 
Green v. Williams, Cal., 100 Pac. 867. 

538. Evidence—Declarations.—Statements made 
by a party’ out of the hearing of the adverse 
party cannot be shown by the party as evidence 
in his behalf.—Johnson & Moran v. Buchanan, 
Tex., 116 S. W. 875. 

54. Dedication.—The intention of land-own- 
ers in platting land is to be gathered principally 
from the plat itself, though, when ambiguous 
or uncertain, surrounding circumstances and 
even extrinsic evidence may be considered.— 
Osborne v. City of Seattle, Wash., 100 Pac. 850. 

55. Failure to Sustain Burden of Proof.—In 
the absence of evidence supporting an issue re- 
specting which the burden of proof was on de- 
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fendant, the trial court was bound to find for 
plaintiff.—Tate v. Rose. Utah, 99 Pac. 1003. 


56. Hearsay.—To render a declaration by a 
member of the family of decedent that he is 
dead admissible on the theory of pedigree evi- 
dence, it must appear, also, that the person 
‘making the declaration is dead.—Chambers v. 
Morris, Ala., 48 So. 687. 

57. Minutes of Directors.—The minutes of 
a board of directors held insufficient evidence 
of a contract between the corporation and a 
member thereof.—Fleming v. Reed, N. J., 72 
Atl. 299. 

58. Opinions.—Where, in an action for loss 
by a fire set by a locomotive, defendant’s wit- 
ness testified that large cinders would not es- 
cape through a spark arrester in good condition, 
he might be shown on cross-examination any 
object to establish by comparison the size of 
cinders that could pass.—Byers v. Baltimore & 
O. R. Co., Pa., 72 Atl. 245. 

59. Presumptions.—Actual possession under 
color of title is presumed to continue, in the 
absence of proof of an abandonment.—Buck v. 
Louisville & N. R. Co., Ala., 48 So. 699. 

60. Explosives—Injuries from Blasting.—As a 
person has the right to use explosives on his 
own lands, if injury occurs from such use, the 
burden is on the person injured to show negli- 
gence.—Birmingham Ore & Mining Co. v. Grover, 
Ala., 48 So. 682. 

61. Forgery—What Constitutes.—The making 
and passage of an instrument in the form of an 
order to deliver goods to the bearer is forgery, 
though the initials of the person whose name 
was sought to be forged were wrong.—Hall v. 
State, Tex., 116 S. W. 808. 

62. Frauds, Statute of—Color of Title-—Prom- 
ise to pay the debt of another, based on no other 
consideration but the creditor’s forbearance, held 
within the statute of frauds.—Byrd v. Hickman, 
Ala., 48 So. 699. 

63. Promise to Pay Debt of Another.—A 
promise by A. to pay a debt incurred by B. in 
the course of a specific litigation if B. was 
unsuccessful is not within the statute of frauds. 
—Wilkie v. Marshall, N. J., 72 Atl. 30. 

64. Fraudulent Conveyances—Nominal Con- 
sideration.— Where a court of chancery is asked 
to set aside a conveyance for fraud, it will take 
judicial notice that a pecuniary consideration 
of $2 for property worth from $1,500 to $2,000 
is merely nominal.—York v. Leverett, Ala., 48 
So. 684. 

65. Garnishment—Nature of Proceedings.— 
Garnishment proceedings are not independent 
proceedings, but merely in aid of an action be- 
gun at or before the garnishment proceedings 
were instituted, and where the defendant is 
personally served, or appears voluntarily in the 
main action, the judgment therein is in no way 
dependent on the garnishment proceedings.— 
Bristol v. Brent, Utah, 99 Pac. 1000. 




















66. Habeas Corpus—Legality of Arrest.— 
Where affidavit charges offense in positive 
terms, accused confined in jail cannot in habeas 
corpus question the legality of his arrest by 
showing that prosecuting witness had no per- 
sonal knowledge of the facts stated.—Lee v. 
Van Pelt, Fla., 48 So. 632. 

67. Homicide—Evidence.—In a prosecution for 
murder of one of a family of five, burnt up in 
their home, it was proper to prove all the cir- 
cumstances relating to what was found, in and 
about its ruins, including the fact that parts 
of five dead bodies were removed, no one of 
which was identified by direct evidence.—State 
v. Nordall, Mont., 99 Pac. 960. 

68. Interstate Commerce—Powers of State 
Legislature.—The State Legislature had no pow- 
er to prevent corporations violating its laws 
from carrying on interstate trade.—State v. 
Standard Oil Co., Mo., 116 S. W. 902. 

69. Judgment—Default.—Generally, the set- 
ting aside of a default is largely discretionary, 
but each case must depend upon its own facts 
and circumstances.—Quealy v. Willardson, Utah, 
100 Pac. 930. 

70. Jurisdiction of Property.—Where a 
court of another state had jurisdiction of par- 
ties to a trust estate which included land in 
Kentucky, a deed of land, made by the trustee 
pursuant to the foreign judgment settling the 
rights of the parties, passed the title-—Steele 
v. Bryant, Ky., 116 S. W. 755. 

71. Persons Concluded.—Recovery by par- 
ent as guardian ad litem for infant child for 
suffering and permanent injury held not a bar 
to action by parent in her own right for loss 
of child’s wages during infancy and expense 
of treatment for injury.—Harris v. Puget Sound 
Electric Ry., Wash., 100 Pac. 841. 

72. Satisfaction.—Where a note was trans- 
ferred to one who discounted it and thereafter 
paid and took an assignment of a judgment on 
the note against himself and the payee, such 
payment did not inure to the benefit of the 
payee.—Lee’s Adm’rs y. Thompson, Ky., 116 S. 
W. 775. 

73. Larceny—Partnership Property.—Under 
Rev, Codes, secs. 8642, 5469, a partner cannot 
commit larceny of the funds or property of 
the partnership because his interest or owner- 











ship extended to every portion of its property.— , 


State v. Brown, Mont., 99 Pac. 954. 

74. Title to Property.—Where accused 
claims that property he was alleged to have 
stolen was his property, the jury should be in- 
structed that, if they have a reasonable doubt 
as to that fact, they should acquit accused.— 
Johnson v. United States, Ok., 99 Pac. 1022. 

75. Limitation of Actions—Raising Defense.— 
The statute of limitations may be availed of 
by demurrer, when the objection appears on 
the face of the bill.—Wilder’s Ex’x v, Wilder, 
Vt., 72 Atl. 203. ‘ 

76. Mandamus—To Courts.—To compel a 
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court to decide a particular matter, in a par- 
ticular way, is not a function of mandamus.— 
Hansen vy. De Vita, N. J., 72 Atl. 60. ‘ 

77. Master and Servant—<Assumption of Risk. 
—In determining whether a risk is obvious, the 
question as to the impression that would be 
made on a reasonably prudent person held for 
the jury.—Laragay v. New Jersey Pipe Co., N. 
J.. 72 Atl. 67. 


78. 





Injury to Servant.—A railroad company 
is bound to use reasonable care to see that its 
cars are properly loaded, so as notto cause in- 
jury to defendant’s servants.—Chamberlain v. 
Southern Ry. Co., Ala., 48 So. 703. 

79. Injuries to Third Persons.—The com- 
mon-law doctrine that a person injured by a 
felony could not sue for damages until he had 
first’ instituted a criminal prosecution held not 
to apply where a civil remedy is sought against 
the master of the wrongdoer.—Leeman y. Pub- 
lic Service Ry. Co., N. J., 72 Atl. 8. 

80. Obvious Dangers.—A master need not 
Warn a servant of dangers open and obvious 
to one of the servant’s age and intelligence.— 
Gulf Cooperage Co. v. Abernathy, Tex., 116 S. 
W. 869. 








$1. Mortgages—Deed Absolute.—Parol evi- 
dence is admissible to prove that an absolute 
deed is a mortgage.—Nagle v. Simmank, Tex., 
116 S. W. 862. 


82. 





Purchase by Junior Mortgagee.—Where 
a junior mortgagee bid in the land on sale un- 
der the senior mortgage, but refused to pay 
the full amount of his bid, offering only the 
amount of the senior mortgage debt, there was 
no sale, and the trustee rightfully refused to 
convey.—McPherson v. Davis, Miss., 48 So. 625. 

83. Municipal Corporations—Assessment for 
Street Improvements.—To sustain an assessment 
for benefits from a street improvement, it must 
affirmatively appear that the assessment is not 
in excess of the benefits conferred.—Essen v. 
Common Council of City of Cape May, N. J., 
72 Atl. 49. 

84. Defective Streets.—If a city negligently 
fails to repair its streets it is liable for inju- 
tries caused thereby, if the injury would not 
have occurred but for the defect and the person 
injured is not negligent, even though the in- 
jury would probably not have happened, except 
for an intervening or concurring cause for which 
neither party is responsible-—McLemore v. City 
of West End, Ala., 48 So. 663. 





85. Negligence—Concurring Negligence.—One 
is liable for negligence proximately causing in- 
jury, regardless of other concurring causes.— 
Atchison, T. & S. F. Ry. Co. v. Milzs, Tex., 116 
S. W. 852. ° 

86. Navigable Waters—Navigation.—The rights 
of the public in navigable Streams are to use 
the waters and the shores to high-water mark 
in a proper manner for transporting persons 
and property.—Ferry Pass Inspectors’ & Ship- 


pers’ Ass’n vy. White’s River Inspectors’ & Ship- 
pers’ Ass’n, Fla., 48 So. 643. 





87. Nuisamce—Appliances in Street.—Appli- 
ances used for the erection of telephone poles 
in streets and stringing wires thereon, though 
likely to frighten horses, are not nuisances per 
se.—Simonds v. Maine Telephone & Telegraph 
Co., Me., 72 Atl, 175. 

88. Partnership—Rights of Partners.—Each 
partner combines in himself at once the charac- 
ter of principal and agent, and may possess or 
dispose of the firm’s funds and property even 
to the extent of appropriating them to his own 
use by withdrawing them from the common 
fund.—State v. Brown, Mont., 99 Pac. 954. 

89. Payment—Recovery of Money Paid.— 
Money paid under a mistake of law which in 
equity should not be retained may be recovered. 
—Scott v. Board of Trustees of Town of New 
Castle, Ky., 116 S. W. 788. 

90. Pleading—Amendments.—Permission to 
file amended pleadings rests largely within the 
trial court’s discretion.—Kuchler v. Weaver, Ok, 
100 Pac. 915. ° 

91. Striking Out Counts.—Counts will only 
be struck out on the ground that they cover 
the same matter as other counts, or when they 
are without substantial difference, or so nu- 
merous as to be vexatious.—Adams Vv. Grady, N. 
J., 72 Atl. 55. ' 


92. Verification.—The question as to what 
pleadings should be verified is one that lies sole- 
ly within the legislative discretion —Common- 
wealth v. Glover, Ky., 116 S. W. 769. 

93. Principal and Agent—Sale by Agent to 
Himself.—An agent with authority to sell-prop- 
erty for his principal is not generally author- 
ized to buy for himself.—Mackenzie v. Minis, 
Ga., 63 S. E. 900. 


94. Prohibition—Excess of Jurisdiction.—Pro- 
hibition lies to a court only to determine wheth- 
er it has acted in excess of its jurisdiction.— 
Western Meat Co. v. Superior Court of Sacra- 
mento County, Cal., 99 Pac. 976. : 

95. Railroads—Care of Person at Crossing.—A 
person approaching a railroad crossing on a 
public highway, need only use ordinary care 
to avoid injury,—Antonian v. Southern Pac. Co., 
Cal., 100 Pac. 877. 

96. Injuries to Animals.—Notwithstanding 
an animal is seen near the track, the engineer 
held not required to check train unless it ap- 
pears that the animal will go upon the track.— 
Wallace v. Oregon Short Line R. Co., Idaho, 100 
Pac. 904. 

97. Safety Gates.—Where safety gates 
were erected at a street railroad crossing, it 
may be assumed that each railroad using the 
crossing appointed the gateman, so as to render 
each liable for his negligence.—Record vy. Penn- 
sylvania R. Co., N. J., 72 Atl. 62. 

98. Reformation of Instruments—Mistake.— 
To justify the reformation of an instrument on 
the ground of mistake, proof of mutual mis- 


take is necessary,—Lesser v. Demarest, N. J., 
72 Atl. 14, 




















108 


CENTRAL LAW JOURNAI. 


No. 6 








99. Sales—Completion of Contract.—Where 
plaintiff claims a completed contract by corre- 
spondence for the purchase and sale of fruit, 
evidence igs admissible as to the different ways 
such fruit is sold in that market, as tending to 
show the materiality of plaintiff's offer to buy, 
as a modification of defendant’s offer to sell.— 
Scudders-Gale Grocery Co. v. Gregory Fruit 
Co., Cal., 99 Pac. 978. 

100. Specific Performance—Right to Demand. 
—If the deed tendered by a vendor does not 
eonform to the contract, the purchaser cannot 
refuse to either show the contract or furnish 
vendor with a copy, so they can be properly 
drawn, or himself prepare a deed and tender it 
for execution, and then sue for specific per- 
formance.—Skinner Vv, Creasy, Ky., 116 S. W. 
753. 

Alighting 
street 


101. Street Railroads—Injury to 
Passenger.—Passenger, alighting from 
car and passing behind it to cross another track, 
held entitled to assume that the motorman of 
an approaching car will take certain precau- 
tions but bound to exercise due care.—Bremer 
v. St. Paul City Ry. Co., Minn., 120 N. W. 382. 





102. Injury to Alighting Passenger.—W here 
a street car passenger is injured by the starting 
of a car while he is alighting, that he may have 
been intoxicated held no bar to recovery.—Ran- 
genier v. Seattle Electric Co., Wash., 100 Rac. 
842. 

103. Taxation—Defenses.—An action for taxes 
will be defeated only by defects going to the 
jurisdiction, or depriving defendant of some 
substantial right, or by some omission of an es- 
sential prerequisite to the action.—Inhabitants 
v. Greenville v. Blair, Me., 72 Atl. 177. 

104. Payment of Assessment.—It will be 
presumed that payments made on tax assess- 
ments were made by the party rendering the 
land for taxation.—Ryle v. Davidson, Tex., 116 
S. W. 823. 

105. Telegraphs and Telephones—Failure to 
Deliver Message.—Want of a definite address 
held not to excuse a telegraph company’s fail- 
ure to deliver a telegram unless it caused or 
contributed to the failure.—Western Union Tele- 
graph Co. v. Lewis, Ark., 116 S. W. 894. 

106.——Operator as Sender’s Agent.—Where a 
telegraph operator at the sender’s request 
writes the message on one of the company’s 
blanks, he is the sender’s agent for writing the 
telegram, and the sender is bound by the terms 
of the contract.—Western Union Telegraph Co. 





v. Benson, Ala., 48 So. 712. 


107. Tenancy in Common—Acquirement of Ad- 
verse Title—One tenant in common of land 
cannot acquire the interest of his co-tenant 
therein by the purchase of a tax certificate; 
such purchase being in effect nothing more than 
a redemption from a tax sale, which inures to 
the benefit of all the co-owners.—Stone v. Mar- 
shall, Wash., 100 Pac. 858. 





108. Amount of Respective Shares.—Where 
land is insufficient to satisfy several grants of 
definite numbers of acres in common and undi- 
vided, the shrinkage falls upon the last gran- 
tee.—Hudson v. Webber, Me., 72 Atl. 184. 

109. Trespass—Blasting.—If one in blasting 
throws stones or other substances on the land 
of another, it constitutes a trespass.—Birming- 
ham Ore & Mining Co. v. Grover, Ala., 48 So. 
682. 

110. Trade-Marks and Trade-Names—Unfair 
Competition.—On a bill to enjoin unfair com- 
petition, the court cannot decree an accounting 
for damages suffered by complainant in addi- 
tion to accounting for profits made by defen- 
dant.—L. Martin Co. v. L. Martin & Wilckes Co., 
N. J., 72 Atl. 294. 

111. Trespass—-Verbal License.—A verbal. li- 
cense by the owner is a good defense to an ac- 
tion for entering upon land and cutting timber 
thereon.—Hicks v. Mississippi Lumber Co., Miss., 
48 So., 624. 

112. Trial—Misconduct of Juror.—Where au- 
dience applauds remark of judge. and one of 
the jury joins therein, it is reversible error to 
withdraw juror and continue the case.—McKa- 
han v. Baltimore & O. R. Co., Pa.. 72 Atl. 251. 

113. Trusts—Dividends on Stock.—Dividends 
on stocks which accrued prior to testator’s 
death, but which were not declared until there- 
after, held not to form a part of the capital 
of a trust created in one-half of testator’s res- 





iduary estate, but to be income.—Union Safe 
Deposit & Trust Co. y. Dudley, Me., 72 Atl. 166. 


114. Interest on Bank Deposits.—Interest 
on demand bank deposits which accrued prior 
to testator’s death, but collected thereafter, held 
a part of the capital of a trust created in one- 
half of his residuary estate, and not to be in- 
come.—Union .Safe Deposit & Trust Co. v. 
Dudley, Me, 72 Atl. 166. 

115. Vendor and Purchaser—Notice.—Subse- 
quent grantees of a purchaser having notice of 
a prior deed held themselves to have notice of 
the prior deed.—Ryle v. Davidson, Tex., 116 S. 
W. 823. 


116. Waters and Water Courses—Subterran- 
ean Channel.—Subterranean water is presumed 
to be percolating, and one who claims rights in 
such water as a flowing stream has the burden 
of showing its existence as a stream.—Arroyo 
Ditch & Water Co. v Baldwin, Cal,, 100 Pac. 
874. 

117. Wills—Estates Created.—Where there is 
a life estate jointly to two or more incapable 
of having a common heir, and the remainder is 
to the heirs of their bodies, each ancestor will 
take a several inheritance in fee tail in such 
part as would be the share of the heirs of his 
body.—Wright v. Gaskill, N. J., 72 Atl. 108. 

118. Work and Labor—Amount of Recovery. 
—A defendant in an action for the reasonable 
value of services, evho offered no testimony as 
to the reasonable value thereof could not com- 
plain if the jury made their own estimate from 
their own knowledge.—C. W. Hahl & Co. v. 
Southland Immigration Ass’n, Tex, 116 S. W. 
831. 4 
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